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Cheselden Factsheet 3 – Key Court & Ombudsman Cases in Continuing Care 
 

The Leeds Case – early 1990s 

The Leeds Case arose against the background of legislative changes made on 1 April 1993 

which saw the higher-rate income support payments for people in nursing and residential 

care homes being withdrawn.  Social Services took over responsibility for placements in the 

community, which led to a general – but wrong – assumption that the NHS no longer had 

the same responsibility as before for funding long-term care.   

 

Soon afterwards, a large increase was noted in the number of nursing home beds that were 

being funded by Local Authority Social Services.  And many patients and their families 

were now paying out significant sums to private care homes for services which before 

would have been provided free of charge by the NHS. 

 

The situation came to a head when the Healthcare Services Commissioner published his 

damning report (1) on the Leeds Case, which stemmed from a premature hospital discharge 

made by Leeds Health Authority.   

 

The patient in question was a man with severe brain damage who was discharged into the 

community by Leeds General Infirmary with no follow-up care plan or funding 

arrangement in place.  His wife was forced to pay for his continuing care in a private 

nursing home.  Her husband was discharged from hospital because his condition was seen 

to be stable and active treatment was no longer required.  But he still needed a significant 

amount of nursing care which could not be provided at home. 

 

During the investigation, the Chief Executive of Leeds Health Authority explained that 

their policy was to make no provision for continuing care funding at NHS expense in any 

setting.  In his report the Healthcare Commissioner describes this policy as having: 

“... the effect of excluding an option whereby he [the patient] might have the cost of his continuing 

care met by the NHS.  In my opinion the failure to make available long-term care within the NHS for 

this patient was unreasonable and constitutes a failure in the service provided by the health 

authority...I uphold this complaint”. 

 

The Commissioner instructed Leeds Health Authority to make an ex gratia payment to the 

patient’s family to cover the care costs already paid, and to provide the patient with 

ongoing continuing care at the expense of the NHS. 

 

As a result of this report, the Department of Health created the first set of guidelines to 

establish eligibility for continuing care funding.  These came into effect in April 1996.  They 

were intended as the first step towards a more exact definition of the boundary between the 

continuing care responsibilities of the NHS and of Local Authority Social Services. 
 
(1) Health Service Commissioner Second Report for Session 1993-94; Case No E62/93-94 (HMISSO). 
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The Coughlan Judgment – July 1999 

The Court of Appeal’s 1999 Judgment (1) that is now often referred to simply as “Coughlan” 

is the most important and frequently-quoted court case in continuing care history.  The case 

gave rise to the phrase “Coughlan-compliant”, used in reference to the legality (or 

otherwise) of a Health Authority’s local eligibility criteria for continuing care and their 

application. 

 

Pamela Coughlan was seriously injured in a road traffic accident in 1971.  In its Judgment, 

the Court described Miss Coughlan’s medical condition as: 

“…tetraplegic; doubly incontinent, requiring regular catheterisation; partially paralysed in the 

respiratory tract, with consequent diffculty in breathing; and subject not only to the attendant 

problems of immobility but to recurrent headaches caused by an associated neurological condition." 

 

In 1993, Miss Coughlan was moved with her agreement from Newcourt Hospital to 

Mardon House, a purpose-built facility run and funded by the NHS.  The North & East 

Devon Health Authority decided to close Mardon House in October 1998.  After the 

closure, the Health Authority wanted to transfer responsibility for Miss Coughlan’s 

healthcare to Local Authority Social Services because – despite her disabilities and 

requirement for ongoing nursing services – she did not meet their eligibility criteria for 

NHS-funded continuing care.   

 

In its Judgment, the Court of Appeal considered whether this transfer of care was lawful.  

Could a Local Authority legally provide, as a means-tested social service, the kind of 

nursing services needed by a chronically ill patient such as Miss Coughlan?  Or did these 

nursing services, by law, have to be provided free of charge by the NHS?  The Court also 

examined the legality of the eligibility criteria for continuing care used by the Health 

Authority when assessing Miss Coughlan and the legality of how the criteria were applied. 

 

The Judgment held that:  

“The NHS does not have sole responsibility for all nursing care. Nursing care for a chronically sick 

patient may in appropriate cases be provided by a local authority as a social service and the patient 

may be liable to meet the cost of that care according to the patient's means.” 

 

However, the Court decided that it was NOT appropriate or lawful for the Local Authority 

to provide Miss Coughlan’s healthcare because the nursing services that she needed could 

NOT be defined as: 

(i) Merely incidental or ancillary to the provision of the accommodation which a local authority is 

under a duty to provide; and 

(ii) Of a nature which it could be expected that an authority whose primary responsibility is to 

provide social services could be expected to provide....” (2) 

In fact,  “…Miss Coughlan needed services of a wholly different category”, which should legally 

be provided and funded by the NHS. 

 



 
 

3 

 

The Judgment went on to rule that the eligibility criteria for continuing care that the North 

& East Devon Health Authority used to assess Miss Coughlan were unlawful because their 

application “… depended on an approach to the services which a local authority was under a duty 

to provide which was not lawful.”  In other words, application of the criteria relied on an 

incorrect understanding of the kinds of healthcare services that a Local Authority could 

legally provide and which services were beyond its scope and therefore had to be funded 

by the NHS. 

 

The Coughlan Judgment did not change the laws around who provides health services to a 

patient – it simply clarified existing legislation.  And the Judgment did not immediately 

result in a revised set of Department of Health guidelines on setting eligibility criteria for 

continuing care funding.  

 

Instead, in August 1999 the Department issued guidance (3) asking Health authorities to 

check that their continuing care eligibility criteria were in line with the judgment and with 

the existing guidelines that were introduced in April 1996.  If Health Authorities decided to 

revise their criteria, they should consider re-assessing the eligibility of current service users 

against the revised criteria.  The Department announced that the Government planned to 

issue revised guidance on setting eligibility criteria later in 1999, but it was not until June 

2001 that the new guidance appeared. 

 

The Coughlan Judgment continues to be used as a benchmark in cases of continuing care 

funding and parallels are often drawn between Miss Coughlan’s case and new cases to help 

decide if the patient being assessed is eligible for funding.  The National Framework for 

Continuing Healthcare and NHS Funded Nursing Care (4), published in June 2007, makes 

frequent reference to the Coughlan Judgment and the need for eligibility criteria to be 

applied to continuing care assessments in a way that is “Coughlan-compliant”. 

 

Footnotes: 

1. The Judgment of R v North & East Devon Health Authority ex Parte Coughlan, July 1999 can be can 

be read at http://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html   

2. This wording refers to the duties imposed on Local Authority Social Services by law under Section 21 

National Assistance Act 1948.  The Act can be downloaded from www.dh.gov.uk  

3. HSC 1999/180.  The guidance can be downloaded from www.dh.gov.uk.  

4. The National Framework for NHS Continuing Healthcare & NHS-funded Nursing Care, published 

26 June 2007 can be downloaded from www.dh.gov.uk 

http://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html
http://www.dh.gov.uk/
http://www.dh.gov.uk/
http://www.dh.gov.uk/
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The Pointon Case – November 2003 

This was a complaint that was upheld by the Health Services Ombudsman on behalf of 

Malcolm Pointon.  This complex case raised a number of issues around eligibility criteria 

and the assessment of individuals. 

 

Malcolm Pointon was diagnosed with Alzheimer’s Disease in 1991, aged 51.  His wife 

Barbara cared for him at home until 1998 when he was offered a NHS-funded place in a 

care home.  The home was unsuitable for his needs, so Barbara moved him to another care 

home which she funded along with Social Services until 2000 when Malcolm moved back 

home.  Malcolm needed the help of two carers, one of which was funded by direct 

payments from Social Services.    

 

Barbara asked the Health Authority to assess Malcolm for continuing NHS healthcare in 

the hope they would recognise his needs and contribute towards the cost.  In February 

2001, Malcolm was given an assessment designed for patients with physical and acute 

problems – not a continuing care assessment.  Very little attention was paid to Malcolm’s 

psychological problems.  The assessment concluded that Malcolm’s healthcare needs were 

being met by the district nurse who called three times a week.  His other needs were 

classed as being social needs because they did not require a registered nurse to meet them.  

It was decided that Barbara could manage on her own with a carer coming in four times a 

day to help out.  No reference was made to funding of any kind. 

 

During the same period, 2000-2001, Malcolm was receiving funded respite care at a nursing 

home one week in five to give Barbara a break.  This stopped when his illness became too 

severe for the home to cope with.  Barbara asked if instead, the NHS could fund a 

replacement carer at home one week in five.  This led to another assessment in August 

2001.  The results arrived three months later in November and concluded that respite care 

was only required for short periods four times a day, six days in every five weeks – much 

less respite care than previously.  This was illogical because his condition had deteriorated 

significantly and he needed the care of two people at all times. 

 

In January 2002, Barbara lodged a formal complaint with the Health Authority and asked 

for a review of the funding decisions taken after the August 2001 assessment.   In March 

2002, a complaint was lodged with the Ombudsman after no reply was received from the 

Health Authority.  In April 2002, the local PCT arranged an assessment for Malcolm in 

hospital – but Barbara insisted it took place at home, the location of care.  The assessment 

was carried out by the district nurse, who did not ask many questions and focused on 

whether Malcolm needed frequent intervention from a trained nurse in a 24 hour period. 

 

The outcome of the assessment showed that many of Malcolm’s care needs had been 

overlooked, resulting in the conclusion that his needs were not unpredictable or unstable 

and that he therefore did not need frequent intervention by a trained nurse in a 24 hour 

period.  In any case, the criteria used in the assessment stipulated that this kind of nursing 
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care was only possible in a care home setting and not at home.  Barbara continued to 

pursue the complaint lodged with the Ombudsman. 

 

The complaint made little progress until Barbara asked an independent consultant in 

dementia to prepare a report on Malcolm’s medical history, illness, current condition and 

the level of care required.  The report concluded that: 

 Malcolm met the eligibility criteria for continuing care funding because his condition 

was severe, complex and unpredictable 

 His care needs were directly linked to his health needs which all arose from his 

dementia – and mental and physical needs should be referred to equally as 

healthcare needs 

 If Malcolm had not been cared for at home, his needs could only have been met in an 

NHS continuing care ward 

 The quality of nursing care provided by Barbara was at least equal to that which 

Malcolm would receive on a long-stay dementia ward. 

 

The consultant’s findings were later confirmed by a consultant geriatrician’s report 

prepared for the PCT.  That led to another assessment in November 2002 which decided 

that Malcolm was eligible for NHS-funded continuing care.  But he would have to move 

into a care home to receive it because the NHS was unable to make direct payments to 

Barbara to cover Malcolm’s care costs.  Because Barbara wanted Malcolm to stay at home, 

she declined the NHS funding.  However, the PCT did agree that they would joint-fund 

with Social Services a respite carer in the home for one week in five – as requested by 

Barbara some time before. 

 

The Ombudsman continued to investigate the case as they wanted to look at the process by 

which decisions about Malcolm’s care had been taken.  During their investigation, in 

September 2003, the PCT unexpectedly took over funding for the whole of Malcolm’s care 

at home by means of direct payments via Social Services. 

 

The Ombudsman found that the Health Authority and the PCT had misapplied their local 

eligibility criteria and relevant Department of Health guidance when assessing Malcolm for 

continuing care funding, in February 2001 and in August 2001.  It criticised the Health 

Authority for failing to fund respite care for Malcolm at home.  The Ombudsman 

recommended that the PCT review their eligibility for continuing care criteria to ensure that 

the criteria for funding care at home and the recognition of patients’ psychological, as well 

as physical needs, were clearly defined (1).   

 

Although the Pointon case did not result in any immediate changes in continuing care 

guidelines, it served to draw attention to and clarify issues around the following areas: 

 The location of care – NHS-funded healthcare should be available at home 

 Who provides the care – a carer can provide an equal level of care to a trained nurse 
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 How the care is funded – direct payments via Social Services should be available to 

fund continuing care at home 

 Respite care and respite health care – the NHS should fund these when continuing 

care is being provided at home. 

 

The case is widely referred to by dementia sufferers or their families who are attempting to 

secure current or retrospective continuing care funding.  It should be noted that the 

Ombudsman stated that its ruling in the Pointon case should not be seen as implying that 

all patients with dementia should be eligible for fully funded care. 

 

Malcolm Pointon died in February 2008. 

 

Footnote: 

1. The Ombudsman’s report can be read in full at www.ombudsman.org.uk/pdfs/pointon/pdf  

http://www.ombudsman.org.uk/pdfs/pointon/pdf
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The Grogan Case – January 2006 

The Grogan case (1), heard in the High Court, argued that Mrs Grogan had wrongly been 

denied continuing care funding because the eligibility criteria used in her assessment were 

unlawful. 

 

Maureen Grogan suffers from multiple sclerosis, has dependent oedema with the risk of 

ulcers breaking out, is doubly incontinent, is a wheelchair user and needs two people to 

move her and has some cognitive impairment.  After her husband’s death, her health 

deteriorated further and she was admitted to hospital after a number of falls.  On leaving 

hospital, Mrs Grogan was transferred to a care home providing nursing care.   

 

She was assessed for NHS-funded Continuing Healthcare but was not considered eligible.  

Instead she was assessed as eligible for medium band Registered Nursing Care 

Contribution (RNCC), moving briefly into the high band between April and October 2004.  

The RNCC was funded by the NHS but the other care home costs were not funded. 

 

Mrs Grogan argued that the decision to deny her fully-funded care was not lawful because 

the eligibility criteria being used by Bexley Care Trust were not “Coughlan compliant”.  

Instead a much higher test than that set out by the Court of Appeal in the Coughlan 

Judgment (2) was being used to assess eligibility for continuing care. 

 

Furthermore, Mrs Grogan maintained that the level of nursing needs identified in the 

RNCC medium and high bands (in which she had been placed) indicated a primary need 

for health care which should be met by the NHS.   Assessors at Bexley Care Trust were only 

granting fully funded NHS care when a patient’s needs were seen to exceed the criteria for 

the high band RNCC.  As the highest RNCC band included people in extremely serious 

conditions needing constant nursing care, getting fully funded NHS care was almost 

impossible. 

 

The High Court Judge ruled in favour of Mrs Grogan and found that due to lack of clarity 

in the Department of Health’s 2001 guidance on setting eligibility criteria for continuing 

care: 

1. Assessors had been led to believe that if a person’s needs could be met by the RNCC 

then they were not eligible for fully funded NHS care. 

2. Bexley Care Trust’s eligibility criteria were fatally flawed and therefore illegal 

because: 

i. The criteria did not properly identify the Coughlan-compliant Primary Health 

Need Test which defines the limits of a Local Authority’s responsibilities for 

healthcare, and 

ii. The Trust had linked fully funded NHS care eligibility to the RNCC bands. 

 

The Judge criticised the Department of Health for failing to provide clear guidance and 

direction to the NHS in their 2001 guidelines for setting eligibility criteria. 
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The Judge set aside the Trust’s decision that Mrs Grogan did not qualify for NHS 

Continuing Healthcare and referred the question of her funding entitlement back to the 

Trust for further consideration.  There was no finding, or other indication, that Mrs Grogan 

in fact met the criteria for NHS Continuing Healthcare. 

 

The Grogan Judgment brought back to the fore many of the issues that had been covered in 

the Coughlan Judgment seven years before, including: 

 Any person whose needs are the same as, or exceed, those of Pamela Coughlan 

should be entitled to continuing health care funding 

 Who provides a service should not be a factor in the decision-making process as 

nursing tasks are often carried out by non-nursing staff such as health care assistants 

 When assessing a patient for eligibility for continuing care, the assessor should look 

at the totality of a patient’s needs to see if they have a primary health need, and 

therefore meet the Coughlan test for fully-funded care 

 Social services should also examine the totality of a patient’s needs before agreeing 

to provide means-tested services, to check that the services they are planning to 

provide are not beyond the legal scope of the Local Authority. 

 

In March 2006, the Department of Health responded to the Grogan Judgment by publishing 

interim guidelines (3) for SHAs, PCTs and Local Authorities to follow until the National 

Framework was introduced.  The guidelines asked SHAs to review their local eligibility 

criteria and their application to check that they were in line with the findings of the Grogan 

judgment and to revise them if necessary.  They were asked in particular to review the 

interaction between their policies on NHS-funded Continuing Care and NHS-funded 

Nursing Care to ensure that correct procedures were being followed.  

 

In June 2006, the Department of Health issued its consultation document on the National 

Framework (4) which was subsequently published in June 2007. 

 

Footnotes: 

1. The Judgment of R v. Bexley NHS Care Trust ex parte Grogan, January 2006 can be read at 

http://www.bailii.org/ew/cases/EWHC/Admin/2006/44.html  

2. The Judgment of R v North & East Devon Health Authority ex Parte Coughlan, July 1999 can be 

read at http://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html  

3. The Department of Health’s interim guidance following the Grogan Judgment can be downloaded 

from www.dh.gov.uk 

4. The National Framework for NHS Continuing Healthcare & NHS-funded Nursing Care, published 

26 June 2007 can be downloaded from www.dh.gov.uk. 

 

http://www.bailii.org/ew/cases/EWHC/Admin/2006/44.html
http://www.bailii.org/ew/cases/EWCA/Civ/1999/1871.html
http://www.dh.gov.uk/
http://www.dh.gov.uk/
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The Pearce Case – January 2007 

This case highlighted the issue of patients or their families being forced to sell their homes 

to fund care costs after being turned down for continuing care funding.  Like the Pointon 

case, it involved a dementia sufferer. 

 

Ruby Pearce suffered from Alzheimer’s disease and was unable to do anything for herself 

except chew and swallow.  She was awarded NHS-funded nursing care by Torbay Primary 

Care Trust but not full continuing care funding.  Her son Mike had to sell the family home 

to pay for the cost of accommodating Ruby in a care home. 

 

Mike campaigned for five years to obtain continuing care funding for his mother, insisting 

that her primary need was for nursing care rather than social care.  Eventually his case was 

reviewed by the Health Services Ombudsman which ruled that Torbay Primary Care Trust 

should pay £50,000 to Mike in retrospective care fees. 

 

The Pearce case is notable as it was based on draft guidelines for the National Framework 
(1), which was not published until June 2007.  At the time that Mike appealed, Torbay 

Primary Care Trust did not have up to date eligibility criteria in place, so it was decided to 

use the draft Framework’s new Decision Support Tool. 

 

The case shows that the National Framework offers a fairer system of determining 

eligibility for continuing care funding than the previous system of local eligibility criteria. 

 

Footnote: 

1. The National Framework for NHS Continuing Healthcare & NHS-funded Nursing Care, published 

26 June 2007 can be downloaded from www.dh.gov.uk. 
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Disclaimer:  

This information is not intended to amount to advice on which reliance should be placed.  Cheselden therefore 

disclaims all liability and responsibility arising from any reliance placed on such materials by any reader of 

this factsheet or visitor to our website, or by anyone who may be informed of any of its contents.  
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