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Cheselden Factsheet 10 — Acting on behalf of a relative or friend

This factsheet gives an overview of the documentation that is required to enable you
to act on behalf of a relative or friend. Depending on the individual circumstances,
there are different forms and processes that will authorise you to act on behalf of
someone else. Cheselden strongly recommends that you speak to a solicitor
specializing in third party authorization before taking any action.

Please note that the information given in this factsheet relates to England and Wales
only.

Your authority to act — what Cheselden needs before we can help

If you want Cheselden to help you to reclaim care fees that have been wrongly paid
by a relative or friend who cannot act for themselves, you must have the relevant
Authority to Act before we can proceed with your case.

The different types of Authority to Act are outlined in this factsheet. Whichever
type is most appropriate for your circumstances, please note that all documents
submitted to Cheselden MUST be certified copies of the originals. This means that
the copy must be certified by a solicitor, who must sign and stamp ‘Certified true
copy” on every page of each document.

Your Authority to Act must enable you to give consent on the patient’s behalf so that
we can gain full access to their medical records. If we proceed with your case, we
will need you to sign a separate, original consent form for each medical authority
that we need to approach for records.

Lasting Power of Attorney (LPA)

LPAs were introduced in October 2007 and replaced the Enduring Power of
Attorney (EPA). The LPA gives one or more nominated attorneys the authority to
act on behalf of the person making the LPA, called the donor. Although the LPA
continues to be valid after the donor has lost mental capacity, the donor must still be
proven to have capacity at the time the LPA is drawn up.

You do not need a solicitor to register an LPA, although Cheselden strongly
recommends that you take legal advice before proceeding.

There are two types of LPA:

e Property and affairs. This entitles the attorney to make decisions about the
donor’s property and financial affairs including bank accounts and
investments. They can collect and spend income and benefits on the donor’s
behalf.
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e Personal welfare. This LPA allows the attorney to make decisions about the
donor’s welfare, such as where they live, and about their health care,
including the acceptance or refusal of medical treatment.

The donor can choose to have either or both LPAs. A separate form for both types of
LPAs must be completed and submitted to the Office of the Public Guardian (OPG)
along with the registration fee, which is currently £150 per LPA. You can download
the forms and supplementary information from the OPG’s website,
www.publicguardian.gov.uk.

Using the LPA forms, the donor specifies the person or people that they wish to act
as their attorneys, whether multiple attorneys can act jointly and / or severally, and
defines the scope of attorney(s)” authority. The donor should also name up to five
people to be notified about the registration of the LPA. These should be people who
know the donor well enough to object if they do not think the LPA should be
registered, for example, if they think the donor has been put under pressure to create
it.

As well as the LPA forms, an independent third party such as a GP or solicitor
(called a Certificate Provider) must draw up a certificate of capacity which is signed
by the donor and the attorney(s) in the presence of witnesses. This shows that the
Certificate Provider is confident that the donor has the capacity to understand the
scope of the LPA and its implications.

After registration, the attorney(s) named on the LPA are obliged to act in the donor’s
best interests at all times and to take their wishes and preferences into account
wherever possible. They must not act outside the scope of the LPA. For example an
attorney that is named on a property and affairs LPA cannot make decisions about
the donor’s personal welfare, although they may be consulted about it. Attorneys
must also follow the statutory principles of the Mental Capacity Act. In particular,
they must allow and aid the donor to make their own decisions unless or until it is
proved that they lack capacity to do so.

Attorneys are answerable to the OPG if it is felt that they are not complying with
their duties. Non-compliance can lead to a large fine and up to five years in prison.
Is advisable that anyone that is asked to be an attorney makes themselves fully
aware of the powers, duties and responsibilities that this will entail before agreeing
to undertake the role.

Enduring Power of Attorney (EPA)

The EPA preceded the LPA, which was introduced in October 2007. Its scope is
limited to appointing an attorney to deal with the donor’s financial affairs. Provided
that the EPA was signed by the donor and attorney(s) before 1 October 2007, it
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remains valid whether or not it has been registered at the Court of Protection (COP).

Whilst the donor retains capacity, the EPA does not need to be registered with the
OPG to be valid. If or when it becomes evident that the donor is losing capacity, the
named attorney(s) are then obliged to register it with the OPG. The current
registration fee is £120. You can obtain the necessary forms from the OPG website,
www.publicguardian.gov.uk, or by telephoning 0845 330 2900. (Note that
Cheselden will accept a completed “Notice of intention to register an EPA’ form plus a
certified copy of the existing EPA as evidence of your Authority to Act whilst you
are waiting for the EPA to be processed).

Normally, the donor and their three nearest relatives are notified by the COP when
the EPA is registered with the OPG. However, if it is considered that notification
will cause undue distress, this step is dispensed with.

A donor can choose to revoke an existing EPA and replace it with a Property and
Affairs LPA. Alternatively, they can keep their EPA and register a Personal Welfare
LPA to work alongside it, so that all their decision-making needs are covered.

Court of Protection (COP), deputies and receivers

The COP exists to protect the interests and welfare of people who lack capacity to
make decisions for themselves. It can decide on the validity of LPAs and EPAs and
remove attorneys who are not complying with their duties. For those who do not
have a nominated LPA or EPA in place, the COP can decide whether or not they
have capacity. If an individual is found to lack capacity, the COP can make
decisions and orders on financial or welfare matters affecting the person.

As well as making one-off decisions on an individual’s behalf, the COP can appoint
a deputy to supervise the person’s affairs in the longer-term and to make ongoing
decisions for them. Like an attorney, the deputy is usually a family member or
friend of the donor. They must be someone that can be trusted to always act in the
best interests of the person for whom they are making decisions, and to take account
of the donor’s views and wishes wherever possible. They are also bound to follow
the principles of the Mental Capacity Act.

Anyone wanting to act as deputy for an individual must apply to the COP. They
may need to get permission to apply first, depending on their circumstances. If they
are then permitted to apply, they must pay a registration fee (currently £400) plus an
annual supervision fee which varies depending on how much supervision they are
considered to require. Once a deputy has been appointed, the OPG becomes
responsible for supervising the deputy’s activities. The OPG may appoint a Court of
Protection Visitor to gather evidence and report back to it on the deputy’s actions.
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To appoint a deputy, the COP issues a Deputy Order which sets out the scope of the
deputy’s duties and powers. These can relate to finances and / or personal welfare.
If you are a deputy (or receiver — see below) and intend to present the Deputy Order
to Cheselden as your Authority to Act, you must check that it does not contain any
clauses that exclude you from taking any necessary action on behalf of the donor.

Before October 2007, deputies were known as receivers. Changes to the Mental
Capacity Act in 2007 replaced the receiver system, but receivers that were appointed
before October that year retain the same powers. All receivers should have been
contacted by the OPG to inform them of changes to the system and how this will
affect them. For more details, visit the OPG website: www.publicguardian.gov.uk.

Authority to Act for a deceased person

If the friend or relative that you want to act for is deceased, then you may still be
able to act on their behalf to reclaim care fees that were wrongly paid during their
lifetime. The procedures that you need to follow depend on whether or not the
deceased person left a valid will.

Please note that as well as a certified copy of either a Grant of Probate or Letters of
Administration (see below), Cheselden will also need to see certified copies of the
person’s death certificate and, if applicable, the will before we can accept your
Authority to Act.

If there is a valid will
If you are the executor of the will and are dealing with the deceased’s estate, you
will need to obtain probate in order to gain access to their finances. The Probate
Registry will grant probate of the will, but if the estate is large, you may have to
apply to the Registry for a Grant of Probate to access it. You will need to apply for a
Grant if the estate is:

e Over £5,000 in value

¢ Contains stocks or shares

e Includes certain insurance policies

e Has property or land held in the deceased’s own name or as ‘tenants in

common’.

You can apply for a Grant of Probate yourself of ask a solicitor to complete the forms
for you. Which forms need to be completed depend on where the person lived and
whether or not they need to pay inheritance tax on their estate. After submitting the
forms, you will need to attend an interview with the Probate Registry to confirm the
details contained in your application. After this and once any inheritance tax has
been paid, the Registry will issue the Grant of Probate.
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If there isn’t a valid will

In the absence of a valid will, you can apply to the court to gain control of the
deceased’s estate. However, it will be at the court’s discretion to award this. Getting
access to the estate could take months or even years. It's a good idea to seek legal
advice as soon as possible after the person’s death and to show your solicitor all the
information and documents that you have relating to the deceased person’s property
and financial affairs.

You then need to apply to the Probate Registry to obtain a Grant of Letters of
Administration. This would normally be awarded to a close relative of the deceased
such as a spouse or child. If awarded, it gives you the same powers over the
deceased’s estate as a Grant of Probate. You can apply for the Grant yourself or ask
your solicitor to do it for you. You will need to settle any inheritance tax that needs
paying before the Grant will be issued.

Further reading
1. T1T w" OO0EI UOWEEUUT T T Owl |l ows UUEOT OT wi 6GUu

~ N o~ AN

2. Office of the Public Guardian / Court of Protection website:
www.publicqguardian.gov.uk.

3. Information on Powers of Attorney:
http://www.direct.gov.uk/en/Pensionsandretirementplanning/HomeAndCommunity/
Carers/DG_10026855 (Government website)

4. Information on wills and probate:
www.direct.gov.uk/en/Governmentcitizensandrights/Death/Preparation/index.htm
(Government website)

5. Information on the Mental Capacity Act 2007:
http://www.direct.gov.uk/en/DisabledPeople/HealthAndSupport/YourRightsinHealth
/DG_10016888 (Government website)

* Age Concern & Help the Aged merged to form a single charity in March 2009. Their
existing websites will eventually be replaced by www.ageuk.org.uk.

Last updated 12 April 2010

Disclaimer:
This information is not intended to amount to advice on which reliance should be placed. Cheselden
therefore disclaims all liability and responsibility arising from any reliance placed on such materials
by any reader of this factsheet or visitor to our website, or by anyone who may be informed of any of
its contents.
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